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STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION

In the Matter of
SOUTH AMBOY BOARD OF EDUCATION,
Petitioner,
-and- Docket No. SN-98-96
SOUTH AMBOY EDUCATION ASSOCIATION,
Respondent.
SYNOPSIS

The Public Employment Relations Commission denies the
request of the South Amboy Board cf Education for a restraint of
binding arbitration of a grievance filed by the South Amboy
Education Association over the non-retention of a coach. The 1990
amendment to N.J.S.A. 34:13A-23 permits an employer to agree to
arbitrate disputes over the non-retention of an employee in an
extracurricular position. The Commission finds that the amendment
controls the legal negotiability of this dispute.

This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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or lack of appointment to, retentipn in any position for which

tenure is not possible or not requfired."

as an athletic coach.

position for the 1997-1998 school

Carol McDonnell is a certfificated teacher who has served

On September 10, 1997,

She was not| appointed to any coaching

year.l/

thle Association filed a grievance

asserting that the decision not to appoint McDonnell to any vacant

coaching position was made without| just cause and was arbitrary

and capricious.

Responding to the| grievance, the superintendent

asserted, without elaboration, that changes in coaching positions

had been made in the students’

intlerests and were not arbitrary or

capricious. On October 3, the Asgociation advised the Board that

it sought a hearing on its grievarce. On December 8, the

Association requested arbitration,| asserting that the failure to

appoint McDonnell to posted coaching vacancies "was arbitrary and

capricious, disciplinary and withqut just cause." This petition

ensued.g/

Our jurisdiction is narrqw. Ridgefield Park Ed. Ass'n V.

Ridgefield Park Bd. of E4d., 78 N.J. 144, 154 (1978), states:

1/

The parties have not identifiied either the coaching

positions the grievant held

during the 1996-1997 school year

or the positions she sought] One of the responses to the
grievance refers to McDonnell as an "incumbent

advisor-coach."

On January 8, 1998, the Assgciation’s grievance committee
met with the Board. On Febtuary 9, the Board’s attorney
sent a memorandum to the Asgociation. Citing Article

IIT.B.6, he asserted that the Board was not obligated to

respond to the grievance.
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The Commission is addressfing the abstract
issue: is the subject matker in dispute within
the scope of collective npgotiations. Whether
that subject is within the arbitration clause
of the agreement, whether| the facts are as
alleged by the grievant, whether the contract
provides a defense for t employer’s alleged
action, or even whether there is a valid
arbitration clause in thel agreement or any
other question which mig be raised is not to
be determined by the Commission in a scope
proceeding. Those are qjestions appropriate
for determination by an arbitrator and/or the
courts.

We will not restrain binding arbitfration unless the issue that the
employee organization seeks to arfitrate is beyond the scope of
negotiations. We lack jurisdictign to restrain arbitration based
upon the Board’s assertion that the class of grievances is not
contractually arbitrable.

Until 1990, extracurricullar appointments and retentions
were neither mandatorily negotiablle nor legally arbitrable.

Teaneck Teachers Ass’'n v. Teaneck [Bd. of Ed., 94 N.J. 9 (1983);

Mainland Req. Teachers Ass’n v. Mdinland Reqg. School Dist. Bd. of

Ed., 176 N.J. Super. 476 (App. Diy. 1980), certif. den. 87 N.J.
312 (1981). But in 1990, the Legislature amended N.J.S.A.
34:13A-1 et seq. to overrule that |case law. N.J.S.A. 34:13A-23
now states:
All aspects of assignmentg to, retention in,
dismissal from, and any terms and conditions of

employment concerning extracurricular
activities shall be deemEd mandatory subjects

for collective negotiati¢ns between an employer
and the majority representative of the
employees in a collective bargaining unit,
except that the establishment of qualifications
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of Ed., P.E.R.C. No. 96-29, 21

NJPER 391 (926240 1995); Florham ¥

93-76, 19 NJPER 159 (924081 1993);

P.E.R.C. No. 93-59, 19 NJPER 111

Ed., P.E.R.C. No. 91-62, 17 NJPER

I
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ORDER

The request of the South

restraint of binding arbitration

Chair Wasell, Commissioners Buchal
‘in favor of this decision. None
abstained from consideration.
DATED: September 24, 1998

Trenton, New Jersey

ISSUED: September 25, 1998

han,
bpposed.
Copmissioner Wenzler was not present.

Amboy Board of Education for a

1s denied.
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